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Dear Ms. Dortch: 

BellSouth files this presentation to explain the constitutional, statutory, 
Commission and judicial precedent that require the Commission to equalize the 
regulatory burden that its rules place on competing broadband services. The 
Commission’s current approach of selectively regulating one set of providers is not 
legally tenable and threatens great consumer h m  by handicapping one of the two types 
of major facilities-based competitors, thus tipping the competitive balance. 

If the Commission’s thumb remains on the scales any longer, the leading 
provider, cable, will become thoroughly entrenched, and the prospects for vibrant, head- 
to-head competition between cable and telephone (“wireline or “telco”) providers such as 
will disappear. This will greatly harm consumers, who will lose out on competitive 
broadband Internet access, and will greatly harm ISPs, who will see their prospects for 
obtaining further access to cable networks dim as cable’s share of the market becomes 
insulated from competition. Finally, it will harm the telephone companies that are 
investing in the network infrastructure to provide broadband services. Preserving forced 
ISP access to telco networks will not be a win for consumers or ISPs because that 
regulated access weakens the prospects for telco investment and innovation in broadband 
facilities and services. Without that investment and innovation. cable will entrench its 
current dominance of broadband access to the Internet, to the detriment of consumers and 
ISPs. 

I n  the first section below, this letter discusses the legal basis for the Commission 
equalizing the regulatory burdens it imposes on broadband Internet access providers. The 
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First Amendment and the Act both require this result given the functional equivalence of 
the broadband services at issue in this proceeding. The second section shows that 
eliminating forced access to the telco broadband Internet network will not shut the door 
on ISPs. I n  particular, BellSouth has already negotiated agreements with large and small 
lSPs for innovative broadband access that go well beyond what BellSouth is required to 
offer. The Commission’s current regulations slow the offering of these innovative 
services and raise their costs. The third section below discusses the reasons that 
broadband Internet access is not common carriage. Finally, this letter sets out the facts 
on the market position of telco and cable broadband Internet access services. 

In several of the sections below. this letter responds to the comments and ex parte 
filings made by EarthLink, lnc. (“EarthLink”) and others in the referenced proceeding. 
Specifically, this letter will ( I )  refute EarthLink’s claims that any relaxation of the 
regulatory regime presently imposed upon ILEC-provided broadband transmission will 
harm retail or wholesale broadband competition, (2) establish that wireline transmission 
services do not meet the requirements for Title I1 common carriage, and (3) dispel 
EarthLink’s claim that DSL-based broadband services are catching up to cable. 

There can be no serious dispute that cable modem-based Internet access services 
provided by cable companies and DSL-based Internet access services provided by 
wireline companies such as BellSouth are equivalent and competing services in the retail 
residential and business markets for high-speed Internet access services. Presently, this 
market is being served by providers using several different wired and wireless platforms, 
with cable being the dominant provider. 

Further, there can be no serious dispute that a vibrant competitive marketplace for 
broadband services will maximize consumer benefits through innovative service 
offerings, better service quality and lower prices. In order to maintain the long-term 
vitality of this competitive broadband marketplace and the concomitant benefits that will 
inure to the public, the Commission must not single out any one provider or service 
platform for regulation. The Commission’s disparate regulation of one particular type of 
service provider increases that provider’s costs and hinders that provider’s ability to meet 
market demand with the same flexibility as its unregulated competitors, all to the 
detriment of competition and consumers. The risk of harm to the broadband marketplace 
is heightened where the Commission imposed regulation affects a non-dominant provider 
of the competitive services - in this case, wireline companies. 

For all of the reasons expressed herein, the Commission should remove Computer 
Z//Z/I and Title I1 regulation from wireline-provided broadband services. 
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1. A COMPETITIVE BROADBAND MARKET THAT MAXJMlZES 
CONSUMER BENEFITS DEPENDS ON THE COMMISSION’S 
RECOGNIZING ITS RESPONSJBlLITY TO TREAT EQUIVALENT 
CABLE AND WlRELlNE BROADBAND SERVICES ALIKE. 

This section discusses the First Amendment and regulatory precedent that should 
move the Commission to regulatory parity in its treatment of cable and telco broadband 
access. EarthLink, in particular, has lately argued that the Commission cannot equalize 
the regulatory burdens it places on functionally identical services. On March 24 and 
April 29, 2003, EarthLink filed exparles purporting to “explain the legal obstacles to 
using ‘regulatory parity’ as a basis for decision in the Wireline Broadband proceeding.”’ 
EarthLink’s “explanation,” however, is directly contrary to bedrock constitutional 
principles, statutory law, Commission and judicial precedent, and EarthLink’s own prior 
advocacy. Each of these sources stands squarely for the proposition that the Commission 
must adopt a functional approach that treats cable and wireline broadband services even- 
handedly. 

A. “As a Matter of Law There Is No Support In The Act For Different 
Regulatory Treatment Of These Identical Services Based Solely On 
The Type Of Facilities Used ....” - EarthLink (December 1,2000). 

EarthLink’s March 24 and April 29 exparres represent a dramatic departure from 
its prior insistence that the Act requires regulatory parity. In the Cable Modem 
Proceeding, EarthLink filed no less than fifty-nine (59) pages of detailed analysis 
explaining why the Commission must treat like offerings alike. Further, EarthLink 
argued that a Commission determination that cable modem transmission is 
“telecommunications,” not a “telecommunications service,” and is not subject to either 
Compuier IU/U or Title I1 common carriage requirements would necessitate similar 
conclusions for the equivalent wireline-provided services 

Specifically. in the Cable Modem Proceeding, EarthLink: 

(1) Recognized the dominance of the cable modem transmission 
platform: “When these customer preference trends are combined 
with the tremendous rate of growth in broadband demand 

See Ex Parre Letter from Kenneth R. Boley, Counsel for EanhLink, Inc., to Marlene Dortch, Secretary, 
FCC (Mar. 24,2003) (“March 24 exparre”); Ex Parte Letter from Mark J. O’Connor, Counsel for 
EarthLink, Inc., to Marlene Dortch, Secretary, FCC (April 29, 2003) (“April 29 exparre”). Other parties 
have made similar arguments. See Ex Parte Letter from Jonathan Jacob Nadler, Counsel to the Information 
Technology Association of America (“ITAA”), to Marlene Dortch, Secretary, FCC, at 14-15 (Oct. 17, 
2002)rITAA parre”). 

I 
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generally, i t  becomes clear that cable-based broadband is the 
dominant form of broadband Internet access”*; 

Recognized that the Commission “has found on numerous 
occasions that Congress intended the 1996 Act to be 
techno~ogica~~y neutral . . .”3; 

Affirmatively stated that there is “[als a matter of law . . . no 
support in the Act for different regulatory treatment of these 
identical services based solely on the type of facilities used . . .”4; 

Recognized that it is unable “to determine any principle that 
would allow the Commission to use its forbearance authority with 
respect [to] cable modem services, but not with respect to the 
facilities-based transmission of information services by other 
telecommunications carriers, including dominant and non- 
dominant local exchange  carrier^."^; and finally, 

Recognized “the Act’s fundamental premise that regulation of 
telecommunications services is to be technologically neutral.”6 

EarthLink was not alone in recognizing the “fundamental premise” that regulations 
are to be “technologically neutral.” Those principles were broadly recognized in the 
Cable Modern Proceeding. See, e.g., Compte1 at 35 (the Act’s definitions “are not based 
on the type of facilities used 10 provide the service”); OpenNet Coalition at 12-13 (“the 
broadband services at issue here must be defined in the same way whether provided over 
a copper telephone wire or a coaxial cable wire;” it is the “type of service,” not who 
happens to provide it, that is “determinatjve”); Ascent at 4 (“And as the Commission has 
declared, it is the mandate of Congress that the ‘classification of a provider should not 
depend on the type of facilities used.”’). 

These conclusions were then, and are now, correct. 

? Comments of EarthLink, lnc., Inquity Concerning Hlgh-Speed Access to the Internet Over Cable 
Fucililles, GN Docket No. 00- 185, ar 2 (FCC filed Dec. 1 ,  2000)(“€arthL~nk Cable Comments”). 
id. at 46. 

‘ i d .  at 48. 
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Id. at 5 7 .  
Id. 
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B. The Constitution Does Not Permit the Commission to Play First 
Amendment Favorites. 

Contrary to EarthLink’s more recent arguments, the First Amendment prevents 
the Commission from regulating the use of and access to broadband Internet access 
provided by wireline companies while leaving the cable companies unregulated. 

As an initial matter, there can be no serious dispute that any Commission 
regulation in this area would implicate the First Amendment. Just like any other ISP, 
including the ISPs affiliated with cable providers, when acting as an ISP BellSouth 
engages in expressive activities that fall within the First Amendment’s protections. As 
the Supreme Court has explained, the provision of “original programming” or the 
“exercise of editorial discretion” triggers First Amendment protection.’ When acting as 
an ISP, BellSouth engages in both those activities. BellSouth, like any other ISP, 
normally transmits its own content to its end users - a paradigmatic First Amendment 
activity. For instance, like other ISPs, BellSouth provides games, news groups, and 
other content exclusively to subscribers to BellSouth’s retail high-speed Internet access 
service (FastAccess). Moreover, BellSouth engages in myriad additional editing 
functions - such as the caching ofpreferred content, and the aggregation and distribution 
of content -that also fall squarely within the scope of protected First Amendment 
expression. Such expressive activity by an ISP requires First Amendment protection.8 

Moreover, under other applicable precedent, regulations that require forced access 
to the facilities through which an ISP provides content diminish the ISP’s ability to speak 
and its editorial control.’ Such regulations are subject to heightened First Amendment 
scrutiny. In applying such heightened scrutiny, the Supreme Court has made plain that a in 

TurnerBroad. Sys. v. FCC, 512 U.S .  622,636 (1994)(“Turnerf‘);seealsoRenov. ACLU, 521 U.S. 844, 
863 (1  997) (“the Internet - as the most participatory form of mass speech yet developed -is entitled to the 
highest protection from governmental intrusion”) (citation and internal quotation marks omined). 

Comcmi Cablevision ofBrowardCounty, lnc. v. BrowardCounty, 124 F. Supp. 685, 690-692 (S.D. Fla. 

Turner I, 5 12 U.S.  at 636-37. 
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2000). 
I 

“’Id at 640-41; Minneapolis Srar & Tribune Pub1 g Co. v. Minnesora Comm’r ofRevenue, 460 US. 575, 
580, 582 (1983) (applying heightened scrutiny to restriction “singl[ing] out the press for special [;.e., 
disfavored] treatment,” even in absence of evidence of“any impemissible or censorial motive on the part 
ofthe legislature”); Arkansas Wrirers’Projecr, Inc. v. Ragland, 481 U.S. 221, 232-33 (1987) (holding 
unconstitutional provision conferring tax exemption upon religious, professional, trade, and sports journals, 
but not general interest magazines); Minneapolis Bar,  460 U.S. at 585 (holding unconstitutional use tax 
applicable only to large newspapers); FirslNur’/Eunk v. Bellofti, 435 U.S. 765, 793-94 (1978) (holding 
unconstitutional restriction applicable to campaign activities of corporations, but not applicable to other 
entities); Crosjean v. American Press Co., 297 U.S. 233, 251 (1936) (holding unconstitutional sales tax 
affecting only newspapers with high weekly circulations); seealso BrowardCounty, 124 F. Supp. 2d at 693 
(“The imposition of an equal access provision . . . distorts and disrupts the integriiy o f  the information 
market by interfering with the ability of market participants to use different cost srmctures and economic 
approaches based upon the inherent advantages and disadvantages of their respective technology.”); News 
Am. Publ’g, Inc. v. FCC, 844 F.2d 800, 810.14 (D.C. Cir. 1988). 
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crucial factor is whether the government’s regulation is underinclusive -- that is, whether 
the government actor has failed to regulate similarly situated parties whose activities 
would also implicate the same allegedly substantial government interest. Simply put, it is 
difficult to conclude that a government interest is sufficiently substantial to survive 
heightened scrutiny where the government’s regulation “leaves appreciable damage to 
[its] supposedly vital interest unprohibited.”” I n  other words, as the Supreme Court has 
explained, “[e]xemptions from an otherwise legitimate regulation of a medium of speech 
. . . may diminish the credibility of the government’s rationale for restricting speech in  
the first place.”I2 

Accordingly, time and again the Supreme Court has invalidated restrictions on 
expressive activity where differential treatment prevented the restriction from 
accomplishing its stated goal. Thus, a ban on news racks containing commercial 
handbills allegedly intended to improve aesthetics could not survive review where the 
law did not impose a similar restriction on racks containing  newspaper^.'^ Similarly, a 
tax exemption allegedly intended to encourage fledging publications could not be 
justified where it did not apply to publications covering specific topics.I4 And a law 
allegedly intended to protect the privacy of a victim of sexual assault could not survive 
where i t  applied only to some means of communication.” Many other cases are to the 
same effect.I6 In sum, Supreme Court precedent “reflect[s] extraordinary concern for any 
underinclusiveness where speech is at stake.”” 

The same principles would invalidate any Commission attempt to require wireline 
companies, but not cable companies, to allow other parties to provide ISP services over 
their lines. EarthLink and others have contended chiefly that such regulation is justified 
by the supposed need to ensure consumer access to unaffiliated ISPs.18 But if the 

Florida Sror v. B.J.F., 491 U.S. 524, 541-42 (1989) (Scalia, J., concurring); see also id. at 540 (“[wlhere I 1  

important First Amendment interests are a t  stake , . , [a selective ban] simply cannot be defended on the 
ground that partial prohibitions may effect partial relief“). 

I’ CiryofCincinnari v. Discovery Netwwork, lnc., 507 U.S. 410,417 (1993). 
Ory uf Ladue v. Gilleo, 5 I2 U.S. 43. 52 ( I  994). 

Arkonsas Wrirers’ Projeci, 481 U S .  at 232. 
Florida Sror, 491 US. at 540-4 I 

12 

11 
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I6 E.g., Smith Y.  Daily Mail Puhl’g Co., 443 U.S. 97, 104-05 (1979) (statute punishing newspaper 
disclosure of identity ofjuvenile offender, bul allowing disclosure through other media, did not accomplish 
stated purpose of preserving juvenile’s anonymity); id at I10 (Rehnquist, J., concurring) (asserted interest 
not funhered sufficiently “when [restriction] permits other, equally, i f  not more, effective means” o f  
accomplishing same end); Rubin Y.  Coors Brewing Co., 514 U.S. 476,488 (1995) (law prohibiting 

assened interest in so-called alcoholic-beverage “strength wars”). 
disclosure ofalcoholic strength on beer labels, but not in advenising, prevented material advancement of 

News Am., 844 F.2d at 8 I I 
Indeed, EarthLink and the ITAA actually rely upon the disparate treatment accorded cable as justification 

17 

18 

for the need to continue forced access regulations on the telcos. See Ex Purle Letter from Kenneth R. 
Boley, Counsel for EarthLink, Inc., to Marlene Dortch, Secretary, FCC (Mar. 26,2003) (“March 26 ex 
parte”) (“Maintaining Computer 111 access principles on BOCs would be reasonable because lSPs generally 
dv not have access to the cable platform.”); ITAA expar/e at 9 (“The fact that cable system operators are 
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Commission were remotely serious about furthering that goal, it makes n o  sense to 
regulate wireline companies ~ with less than a third of the market, and a demonstrated 
history of providing access to multiple unaffiliated ISPs - while not regulating the 
dominant cable providers ~ with approximately 70% of the market and a history of 
fighting tooth-and-nail to keep unaffiliated ISPs off their systems.” Likewise, if the 
Commission is concerned about the possibility of cross-subsidization, it makes no sense 
to regulate wireline companies ~ which have been under price caps for years - while 
leaving the cable operators - whose cable television rates remain largely unregulated ~ 

free to do as they please.20 And ifthe Commission is Concerned about the prospects for 
competition in the core voice and video markets, it makes no sense to regulate the 
providers who are already subject to extraordinarily expansive market-opening 
obligations, while taking a hands-off approach to the providers who control a similar 
share of their core market yet face no such obligations.2’ 

With regard to each of these rationalizations, the exemption of the cable operators 
would swallow the rule, leaving the Commission with a hopelessly “diminish[ed] . . . 
rationale for restricting speech i n  the first place.”22 As in all the prior cases we have 
discussed, the fact that the Commission’s decision would “leave[] appreciable damage” -- 
indeed, by far the most significant source of damage -- “to [its] supposedly vital interest 
unprohibited” would be fatal to any attempt to require the forced surrender of the First 
Amendment rights of wireline companies, while preserving the interests of cable 
broadband providers i n  those very same rights.23 

not legally obligated to provide unbundled broadband transmission service on request. . . makes it more 
important to ensure that the ILECs continue to fulfill their statutory obligations as common carriers ...” ). 

Srrvicrs in a Global Conlexi at 47 (Feb. 2 I, 2003) (estimating that cable serves more than I 1  mil l ion 
residential broadband subscribers, or 69.2% o f  total subscribers). 

incentive to shift costs from nonregulared activities to regulated ones because it would not be able to 
increase regulated rates to recapture those costs”), cerl. denied, 5 14 U.S. I050 (1995); see also, e.g., Letter 
from Senator John McCain. to Michael Powell, Chairman, FCC (Apr. 16,2002) (“I am deeply concerned 
about the continued escalation of cable rates. . , .[Consumers] continue to endure rate increases that 
outstrip, by many multitudes, the price increases of other consumer goods and services.”). 

See 47 U.S.C. 5 25 I (c)(3); FCC Press Release, FCC Adopls New Rules for Network Unbundling 

See, e .g . ,  G .  Campbell, er a/. ,  Merri l l  Lynch, Broadband Handbook: North American DSL & Cable Dara 19 

See Calrfornia Y .  FCC, 39 F.3d 919,926 (9th Cir. 1994) (under price caps, “a BOC would have l i t t le  2n 

21 

Ubf igur im ofhcumbenr Local Phone Carriers (Feb. 20,2003); see also LJNE Fact Report 2002, at Figure 
1-4, attached to BellSouth Comments, Review of Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers, CC Docket No. 01-338 (FCC filed Apr. 5,2002) (showing overall CLEC penetration 
nationwide in the range o f  16 to 20 percent of all access lines); Ninth Annual Repon, Annual Assessment of 
[he Starus ofCompeiirion in rhe Marketfor rhe Delivery of Video Programming, 1 I FCC Rcd 2690 1 ,  
26903, 1 7  (2002) (estimating that cable serves approximately 80% ofMVPD). 
** CIiy ofladue, 5 12 U.S. at 52. 

Florida Slur v .  B.J.F., 491 U.S. 524, 54 1-42 (1989) (Scalia, J., concurring). 23 
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C. As EarthLink Has Previously Advocated, the 1996 Act, this 
Commission’s Decisions, and Judicial Precedent Also Require That  
the Commission Treat Like Services Alike. 

Constitutional issues aside, the 1996 this Commission’s decisions, and 
consistent judicial precedent preclude the Commission from imposing broadband access 
requirements on telcos but not cable providers. Although EarthLink now purports to take 
issue with that conclusion, its arguments miss the point and in fact are directly contrary to 
EarthLink’s own prior statements establishing that the Commission must treat like 
services alike. As EarthLink previously stated, the key point here is that the “regulatory 
classifications” i n  the 1996 Act are “based solely upon the nature of the service, not who 
provides i t  or how.”25 EarthLink further declared that the notion that the Commission 
should “treat cable differently because it is cable” is “complefely at odds with every 
upplicable legal auihoriry and must be rejected.”26 EarthLink’s prior understanding of 
the law is correct, and EarthLink’s opportunistic change of position -after the 
Commission has rejected heavy-handed regulation of cable broadband - should be flatly 
rejected. 

The core question here is whether the Commission must adopt a regulatory 
regime that treats like services alike - or, put differently, whether the Commission must 
follow afunclional approach that creates regulatory distinctions based solely on 
substantive differences, not the fact that the services rely upon different technologies. 
Significantly in this regard, in its March 24 exparfe, EarthLink does not suggest that 
there are any relevant substantive distinctions that would argue in favor of deregulating 
the market-leading cable providers while maintaining intrusive regulation of secondary 
wireline broadband providers. Indeed, as BellSouth and others have demonstrated in 
prior filings, there are no such distinctions that could justify such an upside-down 
regulatory regime in which only the secondary providers are subject to access 
obligations. 

That fact is crucial here because, contrary to EarthLink’s more recent arguments, 
the Commission does have an obligation to adopt a functional approach that treats like 
services the same. Indeed, the 1996 Act itself is based on functional categories. Cable 
systems generally cannot be regulated under Title II.27 But they do fall under Title I1 
when they provide a telecommunications service.28 Telephone companies have 

*‘Telecommunications Act of 1996, Pub. L.  104-104, Title VII, 1 I O  Stat. 153 (Feb. 8, 1996) (“I996 Act”). 
*’ Earrhlink Cable Commenrs at 45. 
2o Id 

See 47 U.S.C. 5 541(c). 
Id 5 54I(b)(3) (exempting cable systems from cable franchise requirements when providing 

27 

2 8  

telecommunications services); id 5 541(d)( I) (FCC and states may require cable systems to tariffservices 
that would be subject to  regulation “if offered by a common carrier subject . . . to [Title Ill’’); see also H.R. 
Rep. No. 98-934. at  43 (1984) (“1984 Cable Act”) (“[The] distinction between cable services and other 
services offered over cable systems is based upon the nature of the service provided, not upon a 
technological evaluation of the two-way transmission capabilities of cable systems.”). 



traditionally provided carriage under Title 11, but they are Title VI cable operators insofar 
as they use their facilities (copper, coax, or any other) to provide a “cable service” 
instead.29 

Ofparticular relevance here, Congress has made plain that it does not make 
technological distinctions in the area of broadband services. Section 706 of the 1996 Act 
thus directs the Commission to “encourag[e]” the deployment of “advanced 
telecommunications capability” generally, not to favor any particular technology used to 
deliver that capability. Driving home this point, Congress defined “advanced 
telecommunications capability” not in terms of a specific technology or platform, but 
rather as “high-speed, switched, broadband telecommunications capability” “withour 
regard to any rransrnis.sion media or iechnologv.” 47 U.S.C. 5157 note (emphasis 
added). Ironically, if Congress had enacted the provision that EarthLink cites in the 1995 
Senate bill - which would have required the Commission to account for, among other 
things, “the unique and disparate histories” of different providers - that arguably would 
have required the Commission to take a step back from this established requirement of 
following a functional approach. Congress rejected that approach. 

Consistent with Congress’s insistence on a functional approach to 
communications regulation (and deregulation). the Commission has recognized that its 
rules implementing the Communications Act “should treat similar services 
con~is ten t ly .”~~ And the Commission has repeatedly stressed that the 1996 Act in 
particular is “technologically ne~ t ra l . ”~ ’  Indeed, in this very context, the Commission 
has already explained that the statutory definitions in the 1996 Act - and the regulatory 
consequences that flow from those definitions -rest not “on the particular types of 
facilities used’ but rather “on the function that is made available.”32 In this same vein, 
the Commission announced certain principles that would guide its decision-making in 
this proceeding that reinforce a function-over-facilities approach. “[Blroadband services 
should exist in a minimal regulatory environment that promotes investment and 

’947 U.S.C. $5 522(7)(a), 571(a)(3). 
Report and Order, Amendmenr ojrhe Commission i Rules io Esrablish Comperirive Service Safeguards 

Jor Local Exchange Carrier Provision o/Commercial Mobile Radio Services, I2 FCC Rcd 15668, 1 5 6 9 2 , l  

30 

35 (1997). 
See Order on Remand, Deploymeni o/ Wireline Services Offering Advanced Telecommunica~ions 

Capabiliry, I5 FCC Rcd 385,386, j  2 ( I  999) (“AdvoncedServrces Order on Remans’); Memorandum 
Opinion and Order, and Notice of Proposed Rulemaking, Deploymenr of Wireline Services Offering 
Advanced Telecommunicarions Capabiliry, 13 FCC Rcd 2401 I, 2401 7-1 8 , T  I 1 (I 998); see also Repon to 
Congress, Federal-Srare Join1 Board on Universal Service, I3 FCC Rcd 1 1501, I I548,T 98 ( 1  998) 
(“Report IO Congress”) (“We are mindful that, in order to promote equity and efficiency, we should avoid 
creating regulatory distinctions based purely on technology.”); see generally Barbara Esbin, Office of Plans 
and Policy. FCC, OPP Working Paper No. 30, lnrerner Over Cable: Defining the Furure in Terms of the 
Pasr, at 96 (Aug. 1998) (noting the “fundamental communications policy goal[]” of “competitive and 
technological neutrality”). 

Interne/ Over Cable and Orher Facilifies, I7 FCC Rcd 4798,4821,135 (2002) (“Cable Modem 
Declaratory Ruling”). 
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3 2  Declaratory Ruling and Notice of Proposed Rulemaking, Inquiry Concerning High-speed Access 10 rhe 
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innovation in a competitive market.’’33 “[Tlhe Commission will strive to develop an 
analytical framework that is consistent. to the extent possible, across multiple 
platforms.”34 

Moreover, when the Commission has failed to follow a functional approach, the 
Cederal courts have reversed its determinations. Thus, when the Commission decided 
that, regardless of the nature of the particular service at issue, anything offered by a 
service provider primarily in the business of common carriage is “common carriage,” the 
D.C. Circuit overturned that decision, noting that “[wlhether an entity in a given case is 
to be considered a common carrier” turns “on the parricularpraclice under 
surveiliance.”” 

More recently, in this very context, when the Commission imposed line sharing 
on wireline cmiers after engaging in an analysis that looked only at a particular 
technology (wireline broadband) to the exclusion of other platforms that provided the 
same functionality (including cable modem), the D.C. Circuit vacated its decision as 
“quite unreasonable” and based on a “naked disregard for the competitive context.” 
UniredSkz/es Telecom Ass’n v.  FCC, 290 F.3d 415,429 (D.C. Cir. 2002), cerf. denied, 
123 S .  Ct. 1571 (2003) (“USTA”). And the Sixth Circuit similarly reversed the 
Commission’s differential treatment of cellular and PCS precisely because those services 
were functionally analogous.36 In this regard, contrary to EarthLink’s suggestion, the 
Sixth Circuit ultimately affirmed the Commission’s judgment in that proceeding only 
when the Commission changed course and decided to apply the same rules to LEC 
provision of cellular and PCS.37 

Nor do the decisions that EarthLink has cited in its March 24 exparre establish 
the dubious proposition that the Commission can treat like services differently solely 
because they rely upon different technologies. For instance, although EarthLink cites the 
AT&T/McCaw proceeding as an instance where the Commission rejected “parity for 
parity’s sake,” the question there was whether the Commission should apply MFJ-like 
restrictions to AT&T, a party that did not have the same alleged “bottleneck” control as 

Not ice of Proposed Rulemaking, Appropriate Framework for Broadband Access to the lnrernet over i .; 

IYireline Facilities; Universal Service Obligatiunr ofBroadband Providers; Computer IJI Further Remand 
Proceedings: Bell Operating Company Provision ofEnhanced Services; 1998 Biennial Regulatory Review 
- Review o/Computer Ill ond ONA Sa/eguards and Requirements, 17 FCC Rcd 301 9,3022, 7 5  (2002) 
(“ Wireline Broadband N P W ’ ) .  
” I d .  at 3023, 7 6. 

National Ass’n o/Regulatory Util. Comm’rs v. FCC, 525 F.2d 630,644 (D.C. Cir. 1976) ( “NARUCP)  
(“[a] particular system is a common carrier by virtue of its functions”), cert. denied, 425 U.S. 992 (1976); 
National Ass’n o/Regulatoty Ulil. Comm’rs v. FCC, 533 F.2d 601, 608 (D.C. Cir. 1976) (“NARUCII”) 
(“Since it is clearly possible for a given entity to carry on many types of activities, i t  is at least logical to 
conclude that one can be a common carrier with regard to some activities hut not others.”) 
“See CincinnotiBell Tel. Co. v. FCC, 69 F.3d 752 (6th Cir. 1995). 
j7 See GTE Midwesr v. FCC, 233 F.3d 341 (6th Cir. 2000). 

“southwestern Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994) (emphasis added); seealso 
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the BOCs. The Commission thus rejected that proposal because, among other things, the 
substantive rationale of bottleneck control did “not apply to AT&T/MCC~W.”~~ 

In the D.C. Circuit’s 1974 Hawaiian Telephone case,” the Commission had tried 
to “equaliz[e] competition” by awarding certain licenses to particular competitors but had 
never explained why that particular regulatory strategy accorded with the public interest; 
the Court simply remanded the matter to the Commission for such an explanation. That 
circumstance bears no resemblance to the present case, where, among other things, the 
D.C. Circuit has already reversed the Commission in USTA for improperly disregarding 
the full competitive context in broadband, including both wireline and cable technologies, 
and, moreover, where the issue is not taking affirmative steps to “equalize competition” 
artificially, but removing regulatory barriers that hamstring some but not all competitors. 

[n sum. there is no basis in law or logic that would permit the Cornmission to 
continue to regulate telco-provided broadband Internet access more extensively than 
cable-provided service. EarthLink had it right the first time: the notion that the 
Commission can “treat cable differently because it is cable” is unlawful and should be 
rejected. 

11. CONTRARY TO EARTHLINK’S CLAIMS, MARKET FORCES WILL 
LEAD TO ECONOMICALLY RATIONAL CONTRACTUAL 
RELATIONSHIPS BETWEEN ISPs AND BROADBAND PROVIDERS. 

Scattered throughout its comments in the Wireline Broadband Proceeding are 
EarthLink’s dire predictions concerning what may happen to consumer choice in the 
broadband market if there is a relaxation of ILEC regulation - e.g., “[D]eregulating 
wholesale DSL would put an abrupt end to broadband competition in this country”40; 
“[Tlhe elimination of common carrier DSL services would threaten the end of service to 
hundreds of thousands of EarthLink’s end-~sers” .~’  

Contrary to EarthLink’s claims, the sky will not fall if the Commission eliminates 
Computer IliIII and Title I1 regulation of wireline broadband services. Both the retail 
high-speed Internet access market, as well as any separate wholesale market for Internet 
transmission services (to the extent such a separate market can properly be said to exist), 
is subject to pervasive ~ o m p e t i t i o n . ~ ~  Indeed, the FCC has previously recognized the 

IU Memorandum Opinion and Order, Applications of Craig 0. McCaw and AT&TCo., 9 FCC Rcd 5836, 
5858,q 32 (1994). 
so  Huwuiiun T d  Cb. v. FCC, 498 F.2d 771 (D.C. Cir. 1974). 

Wireline Facilities, CC Docket No. 02-33. et al., ai 4 (FCCjiledMoy 3, 2002) (“EarlhLink Comments’?. 

EarthLink Comments at 28-30), regulation that is entirely at odds with existing competitive market 
realities. 

Given the indisputable fact ihat the market for retail high-speed Internet access services is subject to 
pervasive competition, the Commission should remove all Compuier l1/111 and Tille I1 regulation from the 

Comments ofEurrhLink. lnc., Appropriate Framework for Broadband Access to the Internet Over 

Id at 22. Indeed, EarthLink actually proposes that more regulation be heaped onto the existing pile (see 

40 

41 
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multiple types of transmission facilities that are currently available for Internet access to 
the home, including new and exciting alternatives that are on the immediate horizon.43 

A. EarthLink Relies Heavily on Competitive Transmission Services. 

A review of EarthLink’s comments in this proceeding would lead one to the 
mistaken conclusion that EarthLink relies exclusively, or almost exclusively, on the 
tariffed DSL transmission provided by ILECs to serve its end-user customers - 
“incumbent LECs have a continuing obligation to offer wholesale DSL on a common 
carrier basis, because they are the dominant providers and there is no significant 
competition or alternative competitive sources upon which lSPs can rely for wholesale 
broadband t r a n ~ p o r t . ” ~ ~  

EarthLink’s assertions are belied, however, by its very own business arrangements 
with BellSouth, as well as its dealings with numerous other competitive providers of 
high-speed data transmission services. In order to comply with existing Commission 
regulations, BellSouth has made available a federally tariffed broadband service offering 
to EarthLink and other ISPs for several years. Earthlink has chosen not to  utilize this 
tariffed offering, preferring instead to reach broadband subscribers in BellSouth’s region 
through other more innovative methods. Some time ago, EarthLink approached 
BellSouth about purchasing a broadband service. EarthLink informed BellSouth that it 
was not interested in purchasing the tariffed offering, which EarthLink regarded as 
cumbersome, inefficient and not competitive with other alternatives. In response, 
BellSouth invested considerable time (approximately two years) and effort in developing 
an innovative service offering tailored to meet EarthLink’s needs in order to win business 
that would otherwise have gone elsewhere 

The product that BellSouth developed combines the federally tariffed transmission 
with regional traffic aggregation and protocol conversion to create a simplified, 
economically efficient information service that meets EarthLink’s needs. This service, 
called “ N A N ”  for regional broadband aggregation network, goes well beyond 
regulatory access requirements and was created because of market incentives. BellSouth 

wholesale broadband transmission services that companies such as BellSouth are presently required to offer 
on a nondiscriminatory basis. 

Presently, there are four categories o f  participants in the broadband market: cable operators; wireline 
telephone companies such as BellSouth and Covad; satellite operators; and fixed wireless providers. See. 
e.g. ,Third Report, Inquiry Concerning [he Deployment ojAdvanced Telecommunicalions Capabilip 10 A// 
Americans in a Reasonable and Timely Fashion, 17 FCC Rcd 2844,2853-54,l 16 (2002) (“ThirdSecrion 
706 Report’). Power line communications and mobile wireless broadband services are expected to be 
widely deployed in the next several years. See id. at 2878,y 80; Michael F. Bruno, Online Access Planned 
Through Power Lines, Washington Post, Jan. 25,2002, at ES; The FCCk Powell on Broodband Rules, 
Business Week Online, Feb. 22, 200 I. 

43 

44 EurlhLink Comments at I 8  (internal quotation marks omitted). 
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recently signed an agreement to provide this service to Earthlink, 4 5  and has reached 
agreements to provide this service to other lSPs as well. 

Thus, in this proceeding, EarthLink is insisting that the Commission maintain 
outdated regulatory regimes that require the ubiquitous availability of tariffed 
transmission that EarthLink did not in fact want to purchase! Indeed, EarthLink is 
insisting that this Commission maintain the Cornpurer I M I I  and Title I1 requirements that 
substantially increased the time necessary to develop this innovative offering, and 
substantially increased the costs of providing it.46 Apparently, EarthLink’s primary 
interest in its almost daily barrage of exparre presentations to the Commission is to 
maintain the regulatory status quo of imposing unnecessary costs on BellSouth and other 
ILEC-affiliated ISPs. 

In addition to negotiating innovative commercial arrangements with independent 
lSPs such as EarthLink. BellSouth and other ILECs have also taken steps to make their 
tariffed transmission service offerings more competitive vis-a-vis cable and other 
alternative platforms. For instance, BellSouth recently filed an extension of its Spring 
Promotion that effectively provided a five-dollar ($5.00) per line reduction in the 
monthly recurring charge and a forty-dollar ($40.00) per line reduction in non-recurring 
charges for its tariffed wholesale DSL transmission service. These rate reductions were 
necessary to maintain BellSouth’s position in the competitive market for broadband 
transmission services. 

Similarly, in  an attempt to increase its broadband business, Verizon has filed tariffs 
enabling independent ISPs to take advantage of much steeper discounts when qualifying 
for volume and term  agreement^.^' These are not the actions of companies insulated 
from competitive pressures. 

Further, in  its recently filed IO-WA, EarthLink reports having entered numerous 
alliances with competitive providers of high-speed data transmission, including Time 
Warner Cable, OmniSky wireless data, ATT Broadband (now Comcast), Go America 
Wireless Data, and SBC (the only ILEC mentioned), to name a few.48 For example, 

I s  This new agreement between BellSouth and EarthLink was announced March 24,2003 and expands the 
BellSouth facilities over which EarthLink can sell its high-speed services. Under this agreement, 
EarthLink will use BellSouth’s broadband network to serve an additional 4.5 million households, 
expanding EarthLink’s presence to seventy-nine (79) southeastern cities, up from fifteen (1 5) urban 
markets currently. See joint press release at http://www.earthIink.netlaboutlpress/pr bellsouthinternet!. 

See BellSouth April 1 ,  2003 ex parte. 
See TR Daily, Veriron Cuts Wholesale DSL Rates in Bid for Greater Market Share, Apr. 18, 2003; Ex 

46 

4 1  

Parte Letter from Susanne Gyer, Senior Vice President of Verizon, to Marlene Dottch, Secretary, FCC 
(May 19,2003), p. 2 .  

See EarthLink, Inc., SEC Form IO-WA, at 20 (SEC tiled Apr. I ,  2003)rEarthLink Form IO-WA”). 
The Commission specifically requested information regarding how entities “have used means other than 
those provided through the Cornpurer ll/Il1 access requirements to acquire the transmission necessary to 

48  
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Earthl-ink reports that as of June 30, 2002, i t  began utilizing the Time Warner Cable 
systems to provide its full package of high-speed Internet access, content, applications 
and functionality to all 39 markets served, including New York and Los Angeles. 
Similarly, EarthLink reports that it has recently started offering its high-speed Internet 
access services in the Seattle and Boston area markets by utilizing the AT&T Broadband 
(Corncast) cable network.” 

While EarthLink may utilize Comcast’s cable network in only two metropolitan 
areas, Comcast has other agreements with other independent ISPs covering other 
domestic markets: 

Comcast‘s third-party ISP arrangements are now operational in Seattle and 
Boston (EarthLink), as well as Indianapolis [and Nashville] (United 
Online); two of Comcast’s existing agreements with regional ISPs are 
expected to become operational in the next sixty (60) days; and 
implementation of Comcast’s third-party ISP agreement with AOL is 
scheduled to begin in four cities by July 3 1,2003.50 

Further, EarthLink does not specifically mention the use of BellSouth’s transmission 
service in its 10-WA filing. Indeed, EarthLink states that its “principal providers for 
narrowband telecommunications services are Level 3 and Sprint, and [EarthLink’s] 
largest provider of broadband connectivity is Covad.”5’ In its 10-WA filing, EarthLink 
further states that it does “lesser. amounls of business with a wide variety of local, 
regional and other national providers”” which would presumably include ILECs such as 
BellSouth. 

Yet, in this proceeding, EarthLink states that “DLECs [such as Covad] do not 
amount to a substantial al~ernative . . ..’’53 Further, EarthLink claims that those 
commenters that support deregulation “fail to present facts regarding the degree of actual 
competition in the market and consumer availability of those potential platforms.”54 Still 

provide their information service offerings, including reliance on negotiated contractual arrangements.” 
Wireline BroadbandNPRM, I I FCC Rcd at 3042, 7 50. 

reached with cable companies, the fact remains that is has reached deals with the two largest cable 
companies with broad domestic coverage, See EanhLink Comrnenrs at 27 (“EarthLink and some lSPs have 
managed to obtain access to broadband transmission over cable, but they are few in number. . . . ). 
5” CS Docket No. 02-52, Ex Parte Letter from Ryan G. Wallach, Counsel for Comcast Corporation, to 
Marlene Donch, Secretary, FCC (May 7, 2003). 
’I EanhLink Form IO-WA at 26-27. Covad louts its wholesale DSL transmission service in its recent 
March 21.2003 ex parte f i l ing in CC Docket No. 02-33 where i t  lists EarthLink as one of its many 
wholesale customers. 
’* EarthLink Form IO-WA at 27 (emphasis added). 
” April 29 ex parfe at 5 .  

wireline Fuciliries, CC Docket No. 02-33, et al., at 13 (FCC filed July 1 ,  2002) (“EarthLink Reply 
Comments”). 

Although Earthl-ink attempts to minimize the scope and importance of the access deals that it  has 19 

54 Reply Comments of EarihLink, Inc., Appropriale Framework fur Broadband Access tu the Interne1 Over 
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further. EarthLink claims that, “incumbent LECs are the dominant provider of wholesale 
transport lo the market.”55 Interestingly, EarthLink does not disclose the actual 
percentage of its customer base served by non-ILEC provided transmission. Given the 
information contained in its IO-WA, one is left to wonder whether EarthLink actually 
utilizes non-ILEC provided transmission to serve most, or at least a substantial portion, of 
its customer base. 

Further, while EarthLink may suggest that its ability to rely upon Covad is tenuous 
at best given the questionable regulatory status of line sharing, such suggestions ignore 
Covad’s recent steps to minimize its reliance upon that platform through use of 
unbundled copper loops and negotiated line splitting arrangements with other CLECs. 
Covad’s CEO, Charles Hoffman recently stated, “We already have line-splitting trials 
underway with AT&T, with launch mere months away, and are working with other 
partners to expand voice and data  offering^."^^ “We are confident that Covad’s business 
plan can be adjusted if necessary to absorb the FCC’s changes while allowing us to 
continue running a nationwide network.”” Most recently, Covad has announced a 
similar partnership with Z-Te1.58 Finally, Covad has expressed a desire to move away 
from further regulation in favor of privately negotiated commercial arrangements - “the 
market is really the best place for all that to work out, and if the FCC would get out of the 
way we could all just do deals together.”59 

In addition, EarthLink’s discussion of its future plans and goals concerning 
broadband connectivity further reveals the competitive nature of the market and 
EarthLink’s preference for new and innovative competitive offerings: 

Over time, it will be necessary to reduce broadband line charges from 
telecommunications and cable companies or utilize emerging alternative 
broadband access technologies with lower cost structures in order to 
achieve attractive margins on broadband services and lo continue 
maintaining stable overall margins. Reducing line charges may be 
facilitated by gaining access to a larger number of cable systems over 
which EarthLink can offer its high-speed Internet services and creating 
more wholesale competition between telecommunications and cable 
companies for EarthLink’s high-speed business.60 

In this proceeding, BellSouth is simply requesting that the Commission finally eliminate 
the outdated and costly regulation that stand in the way of the reductions in broadband 

5 5  EurrhLink Comments at I S .  

” Id. 

Broadband Services to Its Telecom Customers (May 15, 2003). 

J .  Curran, Covudm Talks on Line-Splifling With Compelifive Voice Providers, TR Daily (Mar. 12,2003). 

Z-Tel Technologies, Inc., Press Release, New Agreement with Covad Allows Z-Tel to Deliver 

J .  Curran, CovadCEO: Line Sharing Porfion ofFCC Order M q  Be Sooened, TR Daily (May 7,2003).  
April 29 exparre at 5 .  

I b  
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line charges that EarthLink claims are vital to its achieving and maintaining attractive 
margins for its end user services. 

H. Even Without a Regulatory Mandate, BellSouth Has and Will Continue 
T o  Provide DSL-Based Transmission Services to Independent ISPs 
Pursuant to Negotiated Agreements. 

EarthLink further speculates that if companies such as BellSouth are not required to 
offer a wholesale DSL-based transmission service, they will ultimately refuse to do so as 
part of some scheme or artifice to force all broadband customers to purchase their own 
retail high-speed Internet access services ~ “[a]llowing carriers to withdraw their DSL 
offerings by avoiding either Title 11, Compu/er [I, or Cornpurer III obligations would be 
the death knell for broadband competition in this country.”6’ 

Once again, EarthLink’s expressed concerns ignore the competitive reality in this 
marketplace and the fact that cable, not wireline, is the dominant provider of broadband 
services. Given these competitive realities, it is not in the financial best interest of 
BellSouth or any other company to simply refuse to provide a competitive DSL 
transmission service to independent ISPs, given the fact that such ISPs can and would 
simply strike a deal with some other transmission provider and migrate their customer 
base to those competing facilities.62 Further, as BellSouth has previously explained, the 
economics favor spreading the enormous cost of the network over as much traffic and as 
many customers as possible. regardless of whether such customers are wholesale or 
ret ai^.'^ 

Interestingly, EarthLink recognizes that cable companies are not required to offer 
their high-speed transmission services on a common carrier basis; nevertheless, 
EarthLink has successfully negotiated agreements with the most prominent of such 
~ompanies.‘~ Further, recent developments in the market place suggest that the cable 
industry is recognizing the business case for permitting network access. 

Indeed, in addition to reaching agreements with the two largest cable companies in 
the nation, EarthLink has at least previously utilized the facilities of Charter 
Communications, the nation’s third largest cable company.65 Moreover, other cable 
companies have expressed a willingness to negotiate. For instance, COX 

EarrhLmk Commenls at 21.  
*’ See BellSouth Comments at 17. 

Id. at22-23. 
See Ex Parte Letter from Earl W. Comstock, Counsel for EarthLink, Inc. to Marlene Dortch, Secretary, 

FCC (Apri l  30,2003) (“April 30 exparle”) (“[Tlo date there have been no negotiated agreements for 
carriage o f  an unaffiliated ISP on a cable network (including the AOLlTime Warner agreement for carriage 
on the Comcast network) which have not occurred in the context o f  regulatory oversight o f  a merger 
proceeding.”). 

61 

6 ,  

64 

See hnp:llstocks.inremetneu~s.comlclose/aniclelO, 1785,6085 I ,OO.hrml 65 
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Communications, the nation‘s fourth largest cable company, has conducted a technical 
multiple-ISP (“MISP”) trial in El Dorado, Arkansas and recently stated that although the 
company has not yet signed any deals with lSPs for Cox’s cable modem service, Cox had 
been actively seeking such a deal6‘ While it remains unknown whether EarthLink has or 
will attempt to negotiate access with Cox, it would appear that EarthLink has no 
incentive to pursue or enter any further agreements with cable companies during the 
pendency of this proceeding, because any such additional agreements would undermine 
the positions that i t  has taken herein. 

More and more, cable companies are recognizing the financial potential of 
permitting ISP access to their networks. Consultant and former cable association 
president Stephen Effros has said: “As a business model, it would appear that the cable 
companies are finding that i t  might be useful to [grant MISP access], and therefore, 
they’re doing it.”67 Similarly, a white paper prepared by RiverDelta Networks entitled 
“Eliminating Open Access Technology Barriers” concludes that “Open access, which 
was once looked at as a problem by MSOs, is increasingly viewed as an opportunity to 
accelerate subscriber growth, provide a richer and more complete set of value-added 
services, and establish revenue-sharing agreements with third-party providers.”68 
RiverDelta Networks is developing next-generation technologies architected specifically 
to support open access that can provide the functionality required by cable companies 
seeking to embrace new open access opportunities. 69 

Moreover, in its Cable Modem Declaratory Ruling, the Commission expressly 
recognized the desire o f  cable companies to offer transmission services to independent 
ISPs, even though not required to do so, and relied upon such facts to support its 
conclusion not to require common carrier status for those transmission  service^.'^ The 
same market and financial realities that lead cable companies to strike agreements with 
independent ISPs apply with greater vigor to BellSouth, given cable’s ever increasing 
lead in the marketplace. 

Indeed, if EarthLink’s views regarding BellSouth’s incentives were correct, 
BellSouth would not have spent two years negotiating and developing a different 
commercial arrangement with EarthLink but, rather, would have offered EarthLink only 
the tariffed transmission that i t  was obligated to provide pursuant to the rates, terms and 
conditions contained in BellSouth’s existing tariff. 

““What’s good for Bells may be good for cable,” 
hnp:/lwww.compureruser.com/news/03/03/02/news4.h~1 

Id. 
6R http:llwww.cabledatacomnews.com~whitepaperslpape~7.h~l 
by Id. 

See Cuble Modem Decluruiory Ruling at n. 123 (“AT&T has stated that [it has constructed a network that 70 

as] designed [wi l l ]  enable multiple ISP service and that i t  is capable of doing so on a commercial basis once 
enhancements are added.”). 

67 
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BellSouth’s ability to negotiate and cnter such tailored agreements is frustrated 
immensely by the existing regulatory burdens of having to offer the underlying tariffed 
components immediately to any  other requesting carrier anywhere in BellSouth’s region 
at tariffed rates. Both speed to the marketplace and innovation of service offerings are 
suffering. and will continues to suffer, due to the existing regulatory regime. Indeed, the 
two years that it took to negotiate the RBAN agreement between EartKink and 
BellSouth was due i n  large part to the existing morass ofregulatory requirements. As 
BellSouth has previously pointed out, the lopsided application of regulation to the non- 
dominant provider of competitive transmission services chills innovation and choice. If 
the Comniission mandates regulation of one provider while allowing the other provider 
operational freedom, the Commission is essentially taking away from the ILEC the 
ability to compete in the same way that cable modem providers are addressing market 
demand.7’ 

ln sum. it is simply impossible to square EarthLink’s comments in this proceeding 
with its receipt o f  innovative, voluntarily negotiated non-tariffed service offerings from 
BellSouth and its diverse use of numerous competitive alternatives. Contrary to 
EarthLink’s assertions, there does exist a growing competitive marketplace for the 
provision of broadband transmission to independent ISPs. Within this marketplace, 
Covad, Comcast, Time Warner, SBC, Verizon, BellSouth and others all compete for their 
business. The existence of this competitive marketplace necessitates the FCC’s 
reclassification of ILEC-provided DSL transmission services as private carriage and 
removal of all Computer ff/llI regulations of such services. 

111. ILEC-PROVIDED DSL TRANSMlSSlON SERVICES DO NOT MEET 
THE REQUIREMENTS FOR TITLE I1 COMMON CARRIAGE. 

Jn light ofthe competition for wholesale transmission services as evidenced by 
EarthLink’s own extensive use of such competitive alternatives, maintaining common 
carrier status of those services when provided by an ILEC is no longer warranted under 
the very precedent cited by EarthLink. 

As EarthLink itself has explained recently, “[olne factor of the Commission’s 
inquiry . . . is whether the provider has sufficient market power to warrant regulatory 
treatment as a common carrier, which can be measured by the existence or lack thereof of 
sufficient alternative f a c i l i t i e ~ . ” ~ ~  
of market power in this analysis. This Commission has previously explained: 

If anything, EarthLink has understated the centrality 

” The Commission has previously recognized the benefits of  contract, rather than common, carriage in 
competitive markets analogous to the market for high-speed transmission services: “‘Contract carriage . 
increase[s] the ability o f  customers to negotiate service arrangements that best address their particular 
needs.”’ Report and Order, Revi3ions i o  Price Cap Rules for AT&T. I O  FCC Rcd 3009.30 18-19.7 27 

I ,, 
( 1995) (quoting Report and Order, Comperirion in rhr lnlersrare lnrerexchange Marketplace, 6 FCC Rcd 
S880, 5899 (1991)). 
’* EarrhLink Comrnenr.s at 17 (Internal quotation marks omitted). 
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[Tlhe presence of significant competition is an important factor in 
determining whether common carrier requirements should be imposed on 
satellite operators . . . [because] if the barriers to entry for new satellite 
operators are low and alternative competitive sources of satellite services 
are available to consumers, satellite operators will have an incentive to 
offer service efficiently at low rates. In such an environment, the 
Commission has held that is not necessary to compel space station 
operators to offer their service indifferently to the public as a common 
carrier because competition will achieve the same result for purchasers of 
space segment capacity as regulation, that is, efficient service at low 
prices. 

Notice of Proposed Rulemaking, Esrublishment ofl‘olicies and Service Rules for  the 
Mobile Satellite Service in (he 2 GHz Bund, 14 FCC Rcd 4843,4876,175 (1999) (“MSS 
NPRM’) (citing Memorandum Opinion, Order, and Authorization, Domestic Fixed- 
Sulelliie Transponder Sales, 90 F.C.C.2d 1238, 1254-55,n 39 (1982), a f f d ,  World 
Communicuiions, Inc. v FCC, 735 F.2d 1465 (D.C. Cir. 1984), modified, Memorandum 
Opinion and Order, Applicaiions ofMariin Marietla Communicalions Systems, Inc., File 
No. 952/953-DSS-P/LA-84 954-DSS-P-84, 1986 FCC LEXIS 3208 (1 986)). See also 
Report and Order, Estublishmenl ofl‘olicies und Service Rules for [he Mobile Satellire 
Service in [he 2 G ” z  Bund, 15 FCC Rcd 16127, 161 72-73,194 (2000) (“MSS Order”) 
(quoted at EarthLink Comments at 18). 

Just as there were alternative competitive sources of satellite services available to 
consumers ensuring that satellite operators have an incentive to offer service efficiently at 
low rates, so too are there other competitive alternatives to BellSouth’s DSL transmission 
service that lSPs can utilize to provision service to their end-user customers. 
Consequently, common carrier status is no longer necessary or legally justifiable for such 
services. 

In this regard, EarthLink is wrong in its new-found argument in its April 17 and 
29, 2003 expartes that the D.C. Circuit’s decision in NARUCv. FCC, 525 F.2d 630 
(D.C. Cir. 1976) (“NARUC I”), uniquely requires that DSL transmission, but not cable 
modem, be offered as a common carrier transmission service. On the contrary, the 
Commission has expressly applied NARUC I in concluding that the key issue is whether a 
particular provider “has sufficient market power” “to warrant regulatory treatment as a 
common carrier.”” And, of course, if market-leading cable modem providers do not 

’? Memorandum Opinion and Order, AT&T Submarine Systems, Inc., 13 FCC Rcd 21585,215889,19 
(1998); Memorandum Opinion, Declaratory Ruling, and Order, Cox Cable Cornmunicarionr, lnc., 
Commline, Inc. ond Cox DTS, 102 F.C.C.2d I I O ,  120-22,1122-28 (1985); see olso NARUC, 525 F.2d at 
644 n.76  (noting that Commission may “impos[e] [upon a carrier] requirements which ._ .  ma[ke] them 
common carriers”); see generally M. Kende, Office of Plans and Policy, FCC, The Digital Handshake: 
Connecting Internet Backbone, at 9 (OPP Working Paper No. 32, Sept. 2000) (common carrier regulation 
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have market power sufficient to mandate common carriage, it makes no sense to conclude 
that DSL providers have such power. EarthLink understood this point all too well in its 
prior advocacy in the Cable Modem Proceeding. 

EarthLink‘s claim in its April 29 exparre that these cable providers are not 
offering scrvice i n  an alleged wholesale market to lSPs are beside the point (even if they 
are true, a fact that is subject to dispute as discussed above). EarthLink is simply wrong 
in asserting that because cable providers allegedly currently “do not make their 
transmission scrvices available at wholesale to more than a few independent ISPs, and 
have thus far offered such services only on a limited basis, broadband transmission over 
cable cannot be ex ected to constrain the behavior of an incumbent LEC” in the supposed 
wholesale market. EarthLink provides no support for this analysis, and it is flatly 
incorrect. In particular, as long as cable companies could easily enter the wholesale 
broadband market -- which EarthCink does not dispute- the ability to do  so constrains 
the behavior of other providers in the market and the cable companies should be 
considered to participate in the relevant market. See U S .  Department of Justice and the 
Federal Trade Commission Horizontal Merger Guidelines, section 1.32, “Firms That 
Participate Through Supply Response.” 

8 

Thus, as a basic text explains, “It  is of little consequence that consumers” -- in the 
context of EarthLink’s claim. lSPs -- “have no good substitutes ifproducers can 
iinmediatel respond to a firm’s price increase by switching production to the firm’s 
p rod~c t s . ”~  Stated in a different way, “whatever market definition is employed, relative 
ease of entry by other firms should always be taken into account. The one course that 
would clearly be wong would be to define the market as A alone while ignoring the ease 
of entry from B  producer^."^^ The Supreme Court, other courts, and this Commission 
have thus all recognized the important fact that “cross-elasticity of supply” -- in this 
instance, the ability of cable providers to convert to the wholesale market -- can be “an 
important factor in market definit i~n.”’~ Thus, even if a potential entrant were currently 
devoting its capacity to a wholly different product -- which is not the case here -- it is part 
of the relevant market if it could readily switch to the product at issue (in this instance, 
wholesale broadband transport).” This analysis is particularly apt here because cable 
providers not only can provide wholesale broadband transport, but, as EarthLink 

Y 

“serve[s] to protect against anti-competitive behavior by telecommunications providers with market power. 
I n  markets where competition can act in place of regulation as the means to protect consumers from the 
exercise of market power, the Commission has long chosen to abstain from imposing regulation.”). 

75 Areeda, Hovenkamp & Solow, 1IA Anlirrusl Law255 (1995). 
EarthLink April 29 exparre at 8-9. 

Id at 257. 
UnitedSlates v .  Brown Shoe Co., ;70 U.S. 294, 325 n.42 (1962); Rorhery Siorage Van Co. v. Atlas Van 

Lines. lnc , 792 F.2d 2 IO, 2 I8 (D.C. Cir. 1986); Calneiics Corp. v. Volkrwagen, 532 F.2d 674, 691 (9th Cir. 
1976); C r a i g 0  McCawandAT&TCo., 9 FCCRcd 583611 13-14 (1994) afdSBCCommunicarions Y. 
FCC, 56 F.3d 1484 (D.C. Cir. 1995). 

E.&, Yoder Bros. v. Cdfornia-Florida Plan! Corp., 537 F.2d 1347, 1367-68 (5th Cir. 1976) (ability of 
growers to switch to different kinds of flowers precludes a chrysanthemum-only market). 

74 
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acknowledges, do so in at least some circumstances. For this independent reason, 
EarthLink is also incorrect. 

Similarly, EarthLink is incorrect in asserting that the fact that ILECs, but not 
cable providers, have been previously compelled to provide broadband transmission 
pursuant to Title I1 common carrier requirements can in and of itselfjustify the same 
continued treatment into the foreseeable f ~ t u r e . ’ ~  Given the previous regulatory 
compulsion, ILECs cannot be deemed to have willingly chosen to provide broadband 
transmission on a common carrier basis.80 Any reliance upon past common carrier 
provisioning of DSL transmission as the basis for a continuing obligation simply begs the 
question - whether the prior regulatory compulsion should continue in light of the 
numerous competitive broadband choices that are now available to consumers and given 
the hands-off approach that the Commission has taken with respect to the competing 
services of the dominant provider, cable. 

Finally, the Commission requested comment whether and to what extent the 
issues pending in the captioned proceeding would depend upon the outcome of the 
lncumbenl LEC Broadbond Notice.* ’  In  order to achieve a consistent and uniform 
regulatory policy for wireline broadband Internet access services, the Commission’s 
decision in the Incumbent LEC BroadbandNoiice that ILECs are non-dominant for 
purposes of the broadband market would logically necessitate the further conclusion that 
JLECs do not possess sufficient power in any defined wholesale high-speed Internet 
access transmission market to warrant regulatory treatment as common caniers. 

1V. CONTRARY TO EARTHLINK’S CLAIMS, ILECS ARE STILL FAR 

INTERNET ACCESS SERVICES. 
BEHIND CABLE IN THE PROVISIONING OF RETAIL HIGH-SPEED 

EarthLink argues that subscribers to ILEC-provided wireline Internet access 
services are increasing at a rate much greater than subscribers to cable-modem based 
services.82 In support of this claim, EarthLink selects stale data contained in an FCC 
report detailing the growth “from Dec. 2000 to June 2001 for residential and business 

79 See April 29 exparre. Ex Parte Letter from Mark J .  O’Connor, Counsel for EarthLink, Inc., to Marlene 
Dortch, Secretary, FCC (April 29, 2003) (‘‘April 29 exparre”). 
80 See BellSourh Commenrs at 14 (citing Sourhweslern Bell Telephone Co v. FCC, 19 F.3d 1475 (D.C. Cir. 
1994); Compuier and Communications lndus. Ass ‘n v. FCC, 693 F. 2d I98 (D.C. Cir. 1982), ceri. denied. 
461 U S  938 (1983). 

Ruling Thai if is ”on-Dominanr in irs Provision ofAdvanced Services and/or Forbearance From 
Dominant Carrier Regularion of These Services, CC Docket No. 01-337, Notice o f  Proposed Rulemaking, 
FCC 01-360, 16 FCC Rcd 22745 (rel. Dec. 20,  2001) (Incumbenr LECBroadbandNotice). See Wireline 
BroadbandNPPRM, 17 FCC Rcd at 3034-35, 28. 

with those of cable, the FCC’s data also shows that the incumbent LEC’s growth significantly exceeds that 
o f  cable.”). 

‘I Review ojReguiatory Requiremenlssfor Incumbent LEC Broadband Services; SBC Peiiiion for Expedited 

8 2  EarthLink Comments at 21 (“Comparing incumbent LEC ADSL residential and business line growth rates 
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advanced services,”*’ rather that the most recent data issued by the Commission that 
shows a very different picture. 

On December 17, 2002. the Commission released data on high-speed services for 
Internet access for the first half of 2002, that provides in relevant part: 

High-speed asymmetric DSL (“ADSL”) lines in service increased by 29% during 
the first half of 2002, from 3.9 million to 5.1 million lines, compared to a 47% 
increase, from nearly 2.7 million to 3.9 million lines, during the preceding six 
months. 

High-speed service over coaxial cable systems (cable modem service) increased 
by 30% during the first six months of 2002, from 7.1 million to 9.2 million lines. 
By comparison, cable modem service increased by 36%, from nearly 5.2 million 
to 7.1 million lines, during the second half of 2001. 

These most recent figures show that the rate of ADSL subscriber growth has slowed, 
while cable’s already larger customer base continues to grow at a more constant rate. 

Other reports confirm the fact that cable is extending its lead. An April 21, 2003 
article on Businessweek online cites a report by the research firm Strategy Analytics that 
at the end of 2002, “just 6.2 million of the 18 million broadband households in the U.S. 
were using DSL [and that] Strategy Analytics . . .predicrs /ha1 fhe gap will widen as 
cable outfits bundle high-s eed Internet and TV service in compelling, consumer- 
oriented sales packages.”81PA March 13,2003 article in the Wall Street Journal, entitled 
“How Phone Firms Lost to Cable In Consumer Broadband Battle,” states: “Today, high- 
speed consumer access to the Internet, known as broadband, is a surging business. But a 
different industry, cable television, has nearly 70% of it, according to Merrill Lynch & 
Co. Few observers expect that the phone companies’ version - called DSL . . . <an ever 
catch up.”s5 TR’s Online Census issued for the First Quarter 2003 entitled “Online 
Audience at 76.6 Million, Up I .6% in First Quarter; Cable Modems Outpace DSL 
Growth, As AOL, MSN, and Other Dial-ups Drop,” reports that cable modem providers 
showed the biggest growth in the broadband sector adding 1,390,205 users (13.4%) 
during the quarter, compared to digital subscriber line growth of 640,049 customers, up 
9.14%. 

Further, EarthLink claims that lLECs such as BellSouth will continue to invest in 
broadband deployment even in the face of the continuing disparate regulatory treatment 
accorded their investments and services. Although BellSouth will continue to make those 

~~ 

*’M at 21 n.54. 

http://www. businessweek.com/rechnology~contentlapr2003/1~2003042 1-946 I-tc024. htm. 
8 5  http://online.wsj.com/articie~rint/O,,SB I04752093996620000,00.html. 

Saving the Bells’ Broadband Bacon, Business Week Online, Apr. 21, 2003 (emphasis added), at 84 
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broadband investments where there exists a firm business case for doing so, BellSouth 
and other ILECs cannot, in the face of such regulatory uncertainty, continue with the 
same vigorous broadband investment programs that have marked prior years. Existing 
regulatory uncertainty with regard to broadband services at both the federal and state 
levels renders it difficult, if not impossible, to determine whether further investments 
should be made. For instance, certain types of investments, such as the installation of 
dual-purpose line cards in remote terminals that would have the effect of expanding the 
availability of DSL-based services, have been delayed due to the uncertainty regarding 
the regulatory implications of making such investments. 

Within this great chasm, there is one certainty - for the foreseeable future, the 
cable-modem footprint and subscriber base will continue to eclipse that of DSL-based 
services. 86 

VI. CONCLUSION 

For all of the reasons expressed herein, as well as those expressed in its earlier 
comments and ex parre presentations, BellSouth respectfilly requests that the 
Commission reaffirm its prior consistent practice of according functionally equivalent 
services regulatory parity, irrespective of the facilities used or technologies employed to 
provide them, and remove all Computer Inquiry and Title 11 regulations from ILEC- 
provided broadband Internet access services and their underlying transmission. 
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